CO-MANAGING EDITOR’S COLUMN
Realistic Trial Dates,
Not an Unrealistic Expectation

by Charles EVitoito Jr

ow many {imes has the fol-
lowing scenario  played
itseif out: On the day sched-
uled for trial, you apprear on
tire, lugging heavy and cumbersome
trial binders and trial boxes ready to
proceed. The clients have taken off
from work and are paying someone
to watch the children—first to pre-
pare for ial and then to appear in
court. You have aircady submitted a
trial brief along with numerous pre-
matked exhibits to the court and
your adversary. The cost to prepare
these documents, as well as the copy-
ing and delivery charges alone are
staggering. You have spent substantial
time mecting with your client and
your witnesses 1o prepare them for
trial. You have contacted the judge’s
secretary andd/or law cletk to get an
idea of how crowded the docket is
and to confirm that you are actually
going to proceed. You were told that
your trial will proceed as scheduied
When you arrive at court, howew-

-er, you find that you are number:35 -

on the list comprised mostly of
domestic violence matters (initial
temporary restraining orders, dis-
missals, and final hearings) along with
a smattering of family matter pre- and
postjudgment hearings and confer-
ences, Unless the judge is a miracle
wotker or operates on @ different
timeline than the rest of reality, there
is absolutely no way the judge wilf
have time to speak to counsel, let
alone to start a ¢rial in your matter.
Why does this happen, and what
can be done to improve the process?
Would we tolerate this in any other
setting? Imagine scheduling 4 doc
tor's appointment and being told to

engage in hours and hours of prepa-
ration in advance and arrive at 830
arn. for an examination, which may
occur anytime between then and
430 p.n. Would we tolerate spend-
ing & few thousand dollars each year
on season tickets to a sporting
event, only to be told each week that
the game might have to be resched-
wled? What if every week you tuned
in to watch vour favorite dramatic
series on television (o learn that the
writers were toc busy to compiete
this week's show? What if you went
to get burgers and frics at the local
fast foad chain, placed your order
and waited in line, only to be told
when you arrived at the window
that they were closed, come back
tomorrow? 1 doubt we would toler
ate any of these situations.

I believe that there are various
explanations for this occurrence,
some are intended and some are
not. Certainly, the court has little
control over how many priority

matters - (e.g.; -domestic-violence -

complaints) are filed, and only
slightly more control over when
these matters must be heard. Obvi-
ously, domestic violence, children in
court, juvenile matters, Division of
Youth and Family Services matters,
and orders to show cause take pri-
ority because of statutory or Rule
requirements. (See for example
NJS.A 9:6-8.22.) This fact is empha-
sized in smaller counties where the
family part judges must handle more
than one of these casetypes.
Further, it is an unfortunate fact
of fife that some attorneys do not
make earnest efforts to resolve their
cases until they are required to

appear for trial. T submit, however,
that thesc attorneys are in the
minority. The vast majority of our
colicagues make cvery effort to
resolve their cases, both directly
with their adversary and through
the assistance of the Early Settle-
ment Program and mediation. Yet, all
too often, upon appearing in court
prepared for trial to commence, hav-
ing exhausted the various alternate
dispute programs, counsel and the
parties are still asked to “go outside
and talk;” or otherwise ‘encouraged’
by the court to settle, continue talk-
ing, without any real hope of testi-
mony commencing. Although it cer-
tainly puts grear pressure on liti-
gants to settle their case while they
are paying their attorneys to cool
their heels in court, we must ask
ourseives whether this is an appro-
priate method to move matrimonial
matters through the docket to com-
pletion. Perhaps we can turn up the
heat and force everyone to stand on

~one-foot-as-well: This -will pressure -

litiganits into setthing too, but is it
appropriate?

Simply put, realistic trial dates
should be set; and perhaps equally
importantly, cases should be tried
on consecutive days, consistent
with Rule 5:3-6, 45 opposed to cases
being tried on ‘partial’ days, over
months—a fate that is unfair not
only to the partics, their witnesses,
and counsel, but alse to the family
part judges themselves. A litigant
should not need to be a profession-
al foothall player or other public fig-
ure to obtain consecutive trial dates.

Further, if a realistic later date
becomes untenable, counsel should
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be advised immediately, and an alter-
nate course requived. Attorneys and
litigants should not be required to
appear in court when there is no
hope of being reached for trial or at
the very least a reeaningful judicial
settlement conference (Le, with 2
judge familiar with the issues who
has read and considered position
statements by the parties). Causing
litigants to incur such uanccessary
expense undermines the great insti-
tution of our judicial system. Clicnts
ask: “Why did the court schedule
this matter for trial if there was no
hope of it being reached?” This s
part of the reason why lawyers and
the court system receive such nega-
tive press. One of the goals of best
practices was to address the nega-
tive views by the public of the mat-
rimonial court. A recognition of the
judiciary as a service industry runs
through the recommendations. The
proliferation of unrealistic trial dates
undermines this laudable goal.

The solution to this situation is
to schedule meaningful pre-trial
judicial and other mandatory settie-
ment conferences, If those confer-
ences are not successful, then set
realistic trial dates, Further, in order
to encourage settlement, the court
could consider the reasonableness
of the settlement positions when
counsel fees arc sought. If 4 realistic
trial date is not possible due to the
court's significant other commit-
ments (4e., domestic viclence mat-
ters, children in court, juvenile mat-

‘ters, Division of Youth and Family ™

Services matters, and orders to
show cause), it is understandable.
As the complexity of cases increas-
es and the number of filings contin-
ues Lo rise, a greater demand has been
placed on the judiciary to provide
quality and expedited service to New
Jersey families seeking refief through
the courts.’ The court system is over-
butdened due to the growing popula-
tion, decreased  budgetr®  and
increased litigation in all areas, but
cspecially with regard to domestic
viclence. Statistics regarding domestic
violence filings, which, according to
the judiciary’s website inciude
abuse/neglect, adoption, child place-

ment review, juvenile/family crisis,
kinship, termination of parental
tights, criminal/qaasi-criminal/other
matters (formerly family matters
received from other courts) average
58,981 per year over the four years
between 2004 and 20072 T 2008,
there are 126 family part judges.
Therefore, if spread evenly, each judge
must handle 468 of these emergent
matters in a year, in addition to disso-
lution and FD non-dissolution mat-
ters, which average 223,152 filings
per vear over the same fouryear peti-
od.® If spread cventy, this means that
cach judge must handle 2,239 filings
per year for dissolution, non-dissolu-
tion, and domestic violence. This is a
daunting task.

The solution, however, is not a
massive cattie call in the hope that
cases wiil scttle and the end of the
year numbers will Iook better.
Rather, the response shoukd be the
scheduling of other alternative dis-
pute resolution mechanisms that liti-
gants and their attorneys shouid be
required to attend and that are cal-
culated to result in the productive
utitization of counsel’s time working
toward 4 reasonable settlement until
the matter can be reached for trial
For exampie, if a realistic trial date
cannot be fixed or is far into the
future, the court can provide one or
more of the following alternatives: 1)
meaningful pre<rial judicial settle-
ment conferences; 2) mediation; 3)
mandatory scttlement conferences
in one attorney's office; and/or, if the

“paiticsagree, 4) arbitration,

If, while reviewing the judge's
schedule for the week, the calendar
coordinator recognizes that the judge
will be unable to address all of the
scheduled cases, a more reasoned
approach is to form an alternative
plan and re-schedule cases for anoth-
er date. Judges will argue that attor-
neys can productively use the waiting
time to try to settle their cases. if the
court has no time at all to even con-
ference the case, however, is it rea-
sonable to expect that & casc that is
ready for trial can actually be settled,
particukarly if one party is pro se? If
the court cannot provide even the
minimum attention to 4 case needed

to conference it with the attorneys, it
is more reasonable to require counsel,
the parties (and experts when they
are involved) to employ one of the
options stated above? The trial should
be re-scheduled to a fater date, when
the court can give it and the parties
the attention that is deserved. B
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